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REPORTS

The Joint Working Group of the
American Bar Association, the
Canadian Bar Association, and the

Barra Mexicana
Report on Dispute Settlement Procedures in the
North American Free Trade Agreement
Introduction
In January, 1992 the Joint Working Group made an extensive report to the three
bar associations with respect to the provisions for dispute settlement in the then
projected North American Free Trade Agreement. That Report was endorsed by
all three bar associations and was subsequently transmitted to the respective
Governments. This new Report is directed to comparing in a broad manner the
now finalized NAFTA provisions with the recommendations that were made by
the Joint Working Group in January, 1992.
General Assessment
The Parties to the NAFTA obviously gave a high priority to dispute settlement.
It constituted an important and recognized component in the negotiating process. The
result achieved is both positive and a valuable precedent for negotiations of this kind.
Shortly put, the Joint Working Group is pleased with the NAFTA provisions
on dispute settlement. These provisions address the Group's major underlying
concerns in a positive and substantial way although they do not implement all of
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its recommendations. They build upon the Canada/U.S. Free Trade Agreement
provisions in an incremental and eminently satisfactory fashion.
The Points of Reference
The Joint Working Group recognized the valuable experience with the FTA
and called, inter alia, for
a) enhancing its system of dispute management through intergovernmental or
independent bodies;
b) creating a North American trade tribunal for adjudicating disputes as to
NAFTA's terms, while maintaining the panel mechanism for determining
antidumping and countervail disputes; and
c) providing an increased role for nongovernmental persons in the resolution
of disputes.
The NAFTA Provisions
1) Management
The NAFTA builds on the idea of a Free Trade Commission of cabinet level
officers already contained in the FTA (Art. 2001). It specifies more clearly
the functions of supervision and management assigned to the Commission, as
recommended by the Working Group. In addition, it provides for a Secretariat
for the Commission comprised of national sections to provide assistance to the
Commission and to support other dispute settlement mechanisms under the
Agreement (Art. 2002). This basic framework is fleshed out by many working
groups and committees with specific dispute settlement assignments.
The Secretariat, in particular, will constitute a permanent joint intergovernmental body, available when called upon by the Commission, to assist in the management of disputes under the agreement. This reflects a major recommendation
of the Working Group and constitutes an important step forward. Our Group also
specifically envisaged, as one alternative for the administrative structure, the concept of national sections which was instituted many years ago for the International
Joint Commission and which the NAFTA now adopts in modified form. These
elements will allow development of the Secretariat's role as a positive force supporting the dispute settlement function as the NAFTA evolves.
Another aspect of the management of disputes is the consultative process.
While the various dispute settlement mechanisms could not conveniently be
brought together in one place in the NAFTA text, the various committees
and working groups are listed in Annex 2001.2. They will have a potentially
larger role in dispute avoidance and the handling of differences. The Secretariat, in turn, will have the ability, as part of its functions and as recommended
by the Working Group, to support those activities. (Art. 2007.5)
An important element in dispute avoidance and resolution is a regular and
meaningful system of communication of information about potential or actual
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problems. The operation of the NAFTA will, particularly having regard to the
wide spectrum of concerns involved, be best served if it is administered in an
open and candid fashion. Both the governmental Parties and interested private
parties must be kept informed of developments. Chapter 18 contains important
and broad provisions to this end which, while not specifically recommended
by the Working Group, will assist in achieving the objectives it sought.
Dispute Adjudication
The general scheme of the NAFTA with respect to complying with its terms
is more extensive than that of the FTA. It is, as well, more oriented to third
party adjudication. Note first specific and detailed provisions for consultation
with the possibility of being followed by other steps, well known to international
law, viz: good offices, conciliation and mediation (Arts. 2006-2007). In short,
there are available structured means of resolving disputes short of a contest
involving adjudication, which system offers important and meaningful alternatives. This dispute resolution armory was advocated by the Working Group.
To underpin the system, there is provision for the constitution by the
Commission of an arbitral panel at the request of any Party (Art. 2008). Strict
time constraints are provided for (Art. 2008). Also important are the NAFTA
provisions for panel members, particularly consensus on the roster, and for
the selection of panel members for individual disputes including the possibility of a neutral chairman.
The establishment of Model Rules of Procedure by the Commission in
particular ought to assist in ensuring regular and predictable proceedings
(Art. 2012). To this fairly detailed scheme are added provisions for Chapter
20 panels to obtain information and technical advice (Art. 2014) and for the
constitution of a scientific review board (Art. 2015). These provisions give
more scope and authority to the adjudicative function, a major concern of the
Joint Working Group.
Further, the finality of awards made in the dispute settlement process,
which was of concern to the Working Group, is assisted by extensive provisions in relation to Chapter 19 panels found in Article 1904. In relation to
panels under Chapter 20, Article 2018 supported by Article 2019 goes a
considerable way to meeting the view of the Working Group which had
recommended a clear obligation to implement awards.
While each and every one of these features was not specifically advocated
by the Working Group, they form a coherent whole that is fully consistent
with the thrust of the Group's recommendations. All this being said, the
Working Group continues to believe that the dispute settlement scheme of
the NAFTA would be improved were there constituted a North American
Trade Tribunal, the establishment of which was a key recommendation in its
report. It is to be hoped that the extensive mechanism provided for may, in
the practical working out of Chapter 20 procedures, result in a de facto
institution that would achieve this goal.
FALL 1993
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While in certain respects the NAFTA provisions might not meet every detail
of the Group's recommendations, in other respects they add features which go
beyond those which it recommended and, thus, must be viewed very positively. In particular, the addition of a dispute settlement mechanism for investment disputes is a very significant step, taking NAFTA well beyond the FTA
in this respect. (Art. 1115 et seq.) Indeed, as will be noted hereunder, the concept of investors having specific recourse in these matters not only conforms
to the general proposals of the Working Group but gives them a very specific
focus. Arbitrations of investment disputes will be under either ICSID or UNCITRAL rules thus bringing in a known procedural structure. (Art. 1120)
Likewise, dispute settlement has been extended to financial services where
the basic procedures respecting arbitral panels will apply. Where regulatory
measures to protect the public interest (Art. 1403) are alleged to be in issue
with respect to financial services, a Financial Services Committee (Art. 1414)
will decide in a binding fashion whether and to what extent they constitute a
valid defense. (Art. 1416) Here, again, the NAFTA traces a progressive path
consistent with the Working Group's basic premises.
A major recommendation of the Joint Working Group was the maintenance
of the FTA Chapter 19 procedures in relation to antidumping and countervail
measures. These have, in fact, been retained and expanded to deal with the
three party format. (Art. 1901 et seq.) This system is well known and need not
be reviewed here. The Working Group was strongly of the opinion that this
mechanism be retained and is most content that this has been done.
Chapter 20 procedures expand the panoply of recourses by envisaging alternative dispute resolution mechanisms for the settlement of international commercial
disputes between private parties. (Art. 2022) This is an important feature of the
new scheme and is set against the background of an obligation to ensure observance of agreements and to recognize and enforce arbitral awards in such cases.
Where questions arise in judicial or administrative proceedings as to the
interpretation of the NAFTA, the Working Group had recommended that there
be a power in the Tribunal it envisaged to provide an opinion thereon. Article
2020 goes some way to meeting the concern, although interpretation is effectively left in the hands of the Parties since initiation is by one of them and it is
to be decided by the Commission. To this mechanism may be added particularly the functions of the Committee on Agricultural Trade (Art. 708) and the
Advisory Committee on Private Commercial Disputes (Art. 2022.4) as avenues to assist in the interpretation and administration of the Agreement.
Private Party Recourses
The Joint Working Group considered it important for the NAFTA that legal
persons, as distinct from the Parties to the Agreement, have broad recourses
for the resolution of disputes involving their interests. There are three areas of
significance here. First, arbitration under the provisions of Chapter 11, Subchapter B, of the NAFTA involves a regime for the resolution of investor dis-
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putes which recognizes private parties as claimants. Second, those disputes
will be governed by the applicable rules of international law-a very significant
step in relation to private party rights in this area (Art. 1130). Third, under the
FTA, in relation to antidumping and countervail matters under Chapter 19, the
recourses have been extensively used. What is important is that under the FTA
the carriage of such proceedings has been in the vast majority of cases effectively in the hands of private parties who had the real interest in them.
It is unnecessary to review the details of the NAFTA countervail and antidumping system as it uses the FTA Chapter 19 arrangements as its basis. The
major change is that, as recommended by the Working Group, the binational
panel system has now been placed on a permanent basis thereby assuring for
the long term defacto private party access to this element of the system. This
is a welcome development as well because it demonstrates that, in other areas
involving the interpretation and application of the Agreement, the expansion in
the NAFTA of private party recourses can be realized by practical approaches.
Conclusion
What has been negotiated is a coherent and practical approach to the dispute
settlement element of the new wide-ranging trade agreement which builds in an
incremental and entirely justifiable fashion on the Free Trade Agreement.
It is to be hoped that the NAFTA dispute resolution provisions, being important
and extensive, presage a future system that can evolve from them and that would
see the framework capped by an independent Free Trade Tribunal as recommended by the Joint Working Group.
That being said, the provisions of the NAFTA go a long way, not only to
meeting the concerns underlying the conclusions of the Joint Working Group, but
also actually to take up, albeit in a modified form, many of the solutions proposed
as well as to extend those solutions to new areas.
In sum, a comprehensive and effective dispute resolution mechanism is essential
for the NAFTA and this has been achieved. Apart entirely from its substantive
international trade provisions, the NAFTA constitutes, in the opinion of the Joint
Working Group, a most significant advance in relation to dispute settlement and,
in that respect, merits support.
Joint ABA/CBA/BM Working
Group on Dispute Settlement
Henry King, Jr.
T. Bradbrooke Smith, Q.C.
Hector Rojas V.
Co-chairman
February 5, 1993
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